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Buffers for Pesticide Application on Non-Fish Bearing (Type N) Streams: In the January 1998
findings, the federal agencies noted that Oregon had adopted forest practices rules that require
acrial spray buffers for most pesticide applications (OAR 629-620-0400(7)(b)). However, these
rule changes did not include spray buffers for the aerial application of herbicides along non-fish
bearing streams. NOAA and EPA determined that additional management measures to protect
non-fish bearing streams during the aerial application of herbicides on forestlands were
necessary to achieve and maintain water quality standards and to protect designated uses.

Since 1998, Oregon has provided to the federal agencies several documents describing the
programs the State uses to manage pesticides, most recently in March 2014. In addition to the
FPA rule buffers noted above, the State also addresses pesticide issues through the Chemical and
Other Petroleum Product Rules (OAR 629-620-0000 through 800); Pesticide Control Law (ORS
634); best management practices set by the ODA; and federal pesticide label requirements under
the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA); as well as the State’s Water
Quality Pesticide Management Plan' and Pesticide Stewardship Partnership (PSP) program”. In
its March 2014 submittal, Oregon noted that it specifically relies on best management practices
set by ODA and EPA under FIFRA for the protection of small non-fish bearing streams.

The aerial application of herbicides, such as glyphosate, 2,4-D, atrazine and others, is a common
practice®® in the forestry industry in Oregon. Herbicides are sprayed to control weeds on recently
harvested parcels to prevent competition with newly planted tree saplings. Research has shown
that the aerial application of herbicides may adversely impact water quality and designated uses
such as salmonid rearing spawning, and migration.**’ Herbicides applied through the air
commonly reach nearby streams through aerial drift™” and runoff from the land.“

Oregon does not require spray buffers for aerial application of herbicides on small, non-fish
bearing streams; applicators can spray directly up to and over non-fish bearing streams. In
addition, there are no requirements for riparian harvest buffers along small, non-fish bearing
streams. For example, in the Triangle Lake area in the Oregon coastal zone management area,
there are areas where aerial application of herbicides occurred in areas where timber was
harvested to the stream edge.” Approximately XX tons/year were aerially applied in the Triangle
Lake area alone® Riparian harvest buffers could serve as defacto spray buffers since they would
prevent timber harvesting up to the stream and therefore, would not require herbicide spraying

' ODA, ODEQ, ODF, and OHA. 2011. Pesticide Management Plan for Water Quality Protection.
2 ODEQ, 2012. Fact Sheet: Pesticide Stewardship Partnerships in Oregon. DEQ 12-WQ-021. Updated March, 2012

* Robert G. Wagner, Michael Newton, Elizabeth C. Cole, James H. Miller, and Barry D. Shiver. 2009. The role of herbicides for enhancing forest
productivity and conserving land for biodiversity in North America. doi:10.2193/0091-7648(2004)032[1028: TROHFE]2.0.CO;2

* Norris, L.A., HW. Lorz, and S.V. Gregory. 1991. Forest Chemicals. Influences of Forest and Rangeland Management on Salmonid Fishes and
Their Habitats. American Fisheries Society Special Publication 19:2-7-296, 1991.
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over the non-harvested area to control weeds. Riparian buffers can also help filter any herbicide
: ?
pollutants from runoff before it reaches the streams. ™

Given that non-fish bearing streams comprise about 70 percent of the total stream length and
feed fish-bearing streams, the wide use of herbicides by the forestry industry in coastal Oregon
and the lack of any spray or riparian buffers that would help protect non-fish bearing streams
from adverse impacts due to the aerial application of herbicides threaten designated uses in
Oregon coastal waters. Therefore, it is reasonably foreseeable that Oregon coastal waters are
threatened by herbicide pollutants and that additional management measures that will provide
greater protection of non-fish bearing streams during the aerial application of herbicides are
warranted to achieve water quality standards and protect designated uses (CZARA Sec.
6127(b)(1)(B), 16 U.S.C. 1455b).

Other recent studies and reports also support NOAA and EPA’s determination that additional
management measures for forestry are needed to address aerial herbicide application due to a
reasonable, foreseeable threat to coastal waters and designated uses. One of the common indirect
adverse effects on water quality and designated uses, particularly cold water fisheries uses,
occurs because herbicides can reduce the growth and biomass of primary producers (algae and
phytoplankton) that form the base of the aquatic food chain. A decrease in primary production
(e.g, plants, algae) can have significant effects on consumers (e.g., salmonids or other animals
that eat food to get energy) that depend on the primary producers for food.” These effects are
often reported at herbicide concentrations well below concentrations that would have a direct
effect on consumers.” Although the NOAA National Marine Fisheries Services’ (NMFS)
biological opinion (BiOp) for several EPA herbicide labels, including 2,4-D,® discusses that it is
difficult to predict the magnitude and duration these impacts would have on juvenile salmon
because the extent of salmonid effects often depend on the interaction with many different
parameters, such as availability of alternative food sources, water temperature, and other abiotic
factors, NMFS concluded that products containing 2,4-D are likely to jeopardize the existence of
all listed salmonids and adversely modify or destroy critical habitat.

A few studies have indicated that the aerial application of herbicides may not result in herbicides
exceeding toxic thresholds for humans or aquatic life in fish-bearing and drinking water
streams,'" at the interface of fish and non-fish bearing streams,” or drinking water facilities in
Oregon.” However, none of these studies were focused on impacts to non-fish bearing streams
and do not provide sufficient evidence, based on other information, that coastal waters and
designated uses are not reasonably or foreseeably threatened by the aerial application of
herbicides over non-fish bearing streams. For example, an ODF study which looked at the
effectiveness of forest practices act aerial spray buffers for herbicides and fungicides on fish

7 Laurie B. Marczak, Takashi Sakamaki, Shannon L. Turvey, Isabelle Deguise, Sylvia L. R. Wood, and John S. Richardson 2010. Are forested
buffers an effective conservation strategy for riparian fauna? An assessment using meta-analysis. Ecological Applications 20:126-134.

8 NMFS. 2011. National Marine Fisheries Service Endangered Species Act Section 7 Consultation Biological Opinion Environmental Protection
Agency Registration of Pesticides 2,4-D, Triclopyr BEE, Diuron, Linuron, Captan, and Chlorothalonil. NOA A National Marine Fisheries
Service, June 30, 2011.

"Dent L. and T. Robben. 2000. Oregon Department of Forestry: Aerial Pesticide Application Monitoring Final Report. Oregon Department of
Forestry, Pesticides Monitoring Program. Technical Report 7. March 2000.
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bearing streams *** stated that they could not draw any conclusions about the FPA’s
effectiveness at protecting water quality for non-fish bearing streams. A USGS study in the
McKenzie River basin, looked broadly at urban, forestry and agriculture pesticide use and the
impacts on drinking water. The study, which took place outside the coastal nonpoint
management area, also notes that forestry sampling was inconsistent because of irregular and
intermittent pesticide application patterns among tributaries and the difficulty of capturing runoff
events in the spring after application..

Oregon relies on the national best management practices established through the federal FIFRA
pesticide labels to protect non-fish bearing streams. Currently, EPA, the National Marine
Fisheries Service, the U.S. Fish and Wildlife Service, and the U.S. Department of Agriculture are
working to improve the national risk assessment process to include all ESA-listed species when
registering all pesticides, including herbicides. Given the scale of this undertaking, the federal
agencies are employing a phased, iterative approach over the next 15 years to make the changes,
and it is expected that herbicide labels will not be updated until the end of the 15-year process.
This ongoing federal process, however, should not preclude Oregon from making needed state-
level improvements to how it manages herbicides in the context of its forestry landscape and
sensitive species.

Oregon and other Pacific Northwest states have recognized the need to go beyond the national
FIFRA label requirements to protect water quality and designated uses, , including salmon, in
their state.”> Oregon has 60-foot spray buffers for non-biological insecticides and fungicides on
non-fish bearing streams (OAR 629-620-400(7)) and 60-foot spray buffers for herbicides on
wetlands, fish-bearing and drinking water streams (OAT 629-620-400(4)). Other Pacific
Northwest states have established more stringent forestry spray buffer requirements for
herbicides along non-fish bearing streams. For example, for smaller non-fish bearing streams,
Washington maintains a 50-foot riparian and spray buffer (WAC-222-38-040). Idaho has riparian
and spray buffers for non-fish bearing streams of 100 feet (IAR 20-02-01). California sets
riparian buffers for non-fish bearing streams after consulting with the local forester, which
implicitly restrict the aerial application of herbicides near the stream.

Though Oregon has neither spray nor riparian harvest buffers for herbicides that are aerially
applied on non-fish bearing streams, the ODA Pesticide Division requires applicators to attend
trainings and obtain licenses prior to spraying pesticides. ODF requires pesticide applicators to
complete a Notification of Operation at least 15 days before applying on forestlands'* and to
maintain a daily chemical application form". On the form, the applicators must list which
pesticides may be applied, the stream segments on which these pesticides may be applied, and
when application may occur within a 2-3 month period. However, the notification form does not

B Peterson, E. EPA. 2011. Memo to Scott Downey, EPA and David Powers, EPA RE: Comparative Characterization of Pacific Northwest
Forestry Requirements for Aerial Application of Pesticides. August 30, 2011.

" https://ferns.odf state.or.us/E-Notification

> Oregon Department of Forestry. “Daily Chemical Application Record Form.” Revised September 2013.
http://www.oregon.gov/odf/privateforests/docs/Chemical ApplicationForm Final.pdf
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specify when application will occur within a 1-2 week period, and post-application which
pesticides were applied and how much. The form also reminds the applicator of the required
spray buffers for fish-bearing and drinking water streams, but does not specify protections for
non-fish bearing streams or voluntary best practices included in the [insert proper name of state
guidance discussed below] that should be followed.

Oregon’s broader strategy for cross program coordination on pesticides includes its Water
Quality Pesticide Management Plan, PSP program, and Pesticide Analytical and Response
Center (PARC). NOAA and EPA acknowledge the progress Oregon has made in its
establishment of a multi-agency management team to assess and manage pesticide water quality
issues. However, as these efforts apply to the aerial application of herbicides in the coastal
nonpoint management area, the federal agencies note that water quality monitoring data on
pesticides is still limited in the State, and that Oregon has only established eight PSP monitoring
areas in seven watersheds, none of which are within the coastal nonpoint management area.
While NOAA and EPA recognize that the PSP program targets the most problematic or
potentially problematic watersheds, and Oregon received recent funding to expand into two new
watersheds, the agencies believe that if monitoring data are to drive adaptive management, the
State should develop and maintain more robust and targeted studies of the effectiveness of its
pesticide monitoring and best management practices within the coastal nonpoint management
arca. The federal agencies encourage the State to design its monitoring program in consultation
with EPA and NMFS.

NOAA and EPA believe that Oregon could develop additional management measures for
forestry that will protect non-fish bearing streams during the aerial application of herbicides to
achieve water quality standards and protect designated uses through a variety of mechanisms.
Some potential approaches could include one or more of the following elements:

e Adopt rules that would require spray buffers for the aerial application of herbicides along
non-fish bearing streams. Oregon may wish to look toward spray buffer requirements
neighboring states have established for ideas.

e Adopt no-cut riparian buffers for timber harvest along non-fish bearing streams, which, by
default, would also provide a buffer during aerial spraying.

e Expand existing guidelines for voluntary buffers or buffer protections for the aerial
application of herbicides on non-fish bearing streams.

e Educate and train aerial applicators of herbicides on the new guidance and how to minimize
acrial drift to waterways, including non-fish bearing streams;

e Revise the ODF Notification of Operation form required prior to chemical applications on
forestlands to include a check box for aerial applicators to indicate they must adhere to
FIFRA labels for all stream types, including non-fish bearing streams;

e Revise the ODF Notification of Operation form to refer applicators to the XXX guidelines
for additional recommended best practices they should follow during application. - JW need
to look into this, but good suggestion.

e Track and evaluate the implementation of voluntary measures for the aerial application of
herbicides along non-fish bearing streams to assess the effectiveness of these practices, and if
adjustments are needed, to achieve water quality standards and protect designated uses;
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e Provide better maps of non-fish bearing streams and other sensitive sites and structures to
increase awareness of these sensitive areas that need protection among the aerial
applicator community; and

e Encourage the use of GPS technology, linked to maps of non-fish bearing streams, to
automatically shut off nozzles before crossing non-fish bearing streams.

If Oregon chooses a voluntary approach, the State would also need to meet the other CZARA
requirements for using voluntary, incentive-based programs as part of the State’s coastal
nonpoint program. This includes a description of the methods the state will use to track and
evaluate those voluntary programs, a legal opinion stating it has the necessary back-up authority
to require implementation of the voluntary measures, a description of the process that links the
implementing agency with the enforcement agency, and a commitment to use the existing
enforcement authorities, where necessary.
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7 Laurie B. Marczak, Takashi Sakamaki, Shannon L. Turvey, Isabelle Deguise, Sylvia L. R. Wood, and John S. Richardson 2010. Are forested
buffers an effective conservation strategy for riparian fauna? An assessment using meta-analysis. Ecological Applications 20:126-134.
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8NMFS. 2011. National Marine Fisheries Service Endangered Species Act Section 7 Consultation Biological Opinion Environmental Protection
Agency Registration of Pesticides 2,4-D, Triclopyr BEE, Diuron, Linuron, Captan, and Chiorothalonil. NOAA National Marine Fisheries
Service, June 30,2011.
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strategy-forrparan-fauns2-An-assessiment-using-meta-analsis—Ecological-Applications Comment [JW34]: Note that the study talks
=7 ) ¥ ) o ! E o about 3 type N streams that were sampled, but
20426134 -t Hde dokorgt10-1880/08-2084 -1 that al of these had riparian harvest buffers
which the study acknowledges is not required.
10 2 4 1005 2 S-drroaste Heptrs P840 B-02.007- ""These Type N streams had overstory
; 134 i 5 IRETEN vegetative buffers, a practice not required for
M Dent Loand L. Robben, 2000, Oregon Deparonent of Forestry: derial Pesticide Application Mopitoring Final Repore, Oregon Departnent of Type N streams." page 2. It gets complicated
Forestry, Pesticides Monitoring Program, Technical Report 7. March 2000,

to go into detail about each othere studies, so [
recommend we keep as is, so this is FYL
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broadly at wrban, forestry and agriculture pesticide use and the impacts on drinking water..- The

o ) ot T AT . NI ) A o Comment [AC35]: Is this a true statement?
study. which took place outside the coastal nonpoint management area, also notes that forestry N
B j i o T T N - , - page 7 of the report talks about
sampling was mconsistent because of rregular and intermittent pesticide application patterns /| inconsistency in forestry sampling. I've
/ -
among tributaries and the difficulty of capturing runo ff events m the smmo ane application -and amended the language to make it more
y ., , / accurate.

MWW}WMW%WMW e

sater-that-mav-oeenr-seon-aber-annlication. Comment [AC36]: But if I recall these were
. C . . . below toxic levels so the fact that they detected

4 them, really doesn’t matter since it wasn’t at
toxic levels. Is there some other way we could
Fhere-have-beenfow peer-reviey ed-stu ligs-that-have-speethieatly-evaluated the-extent-and-effeets | summarize this study/results very succinctly

; Tannino’ ;
Faial aue Lot 08Tl t St e (Vao et ] s e o b T v | that will not present a “leaning” conclusion
Ot BB SR S b B PO S E R A - PSS O SO R R ORPO- - FAR R SO PACAT-BF S f R RORE-OF .| that may imply (by the untrained reader) that
pen-Heh-beartng-streams-n-Ore astal-nonpeint-management-aren-One-OBPE-study-ds-the | | any detection could be a bad thing.
i A N
constalzone-management ares itive-detections-infish-bearing-and-deinking-water N P p———
g - - 38 X ey i oy W T P ox A 5o N kS 4.4
steeans-abter-pemal-cpphicatier-thoveh thev-comld-not L - ep-eertehaeterrs-abet-the-bobb A ', | management area is different from the coastal
N N Ty T are ot 1 e po-frak-beor rea A2 LIS G S studyv-found « | NONPOINT management area. We need to be
ettectiveness-at-protecting-v - FOF- - D@ AP IS ST SRR R G ERY - HOLE e L
» . Lo ‘| very careful about which term we use.
vizegal-cleteat e taee) \
Severi-aeteeHONE O Pestictoe
ripteide-the-eoastal-2one-manaeeme ¢ (Formattedﬁ Not Superscript/ Subscript }

T it e
et F e @ - S P

directhy-underthe-applieati

Ty PR

shcotion-oblbe Tm—lw e
APPSaton-O--eroe 1S SO BO -t

o Ex. 5 - Attorney Client
and-tobben-2000-btady

h N { Comment [L39]:

Oregon relies on the national best management practices established through the federal FIFRA b -
pesticide labels to protect non-fish bearing streams. Currently, EPA, the National Marine ::t:t':mnsz:‘ ;(Egcl:;gt: CT;;;St cbzn:;;;(;ym all the
Fisheries Service, the U.S. Fish and Wildlife Service, and the U.S. Department of Agriculture are studies discussed in this para. It’s placement
working to improve the national risk assessment process to include all ES A-listed species when here is very misleading and not a statement we

. R .. . . .. . . . would want to be making since Dent only
registering all pesticides, including herbicides. Given the scale of this undertaking, the federal made that conclusion based on their work. JIF
agencies are employing a phased, iterative approach over the next 15 years to make the changes, — I didn’t look carefully at what you del _[18]
and it is expected that herbicide labels will not be updated until the end of the 15-year process. y
This ongoing federal process, however, should not preclude Oregon from making needed state- Ex. 5 - Attorney Client
level improvements to how it manages herbicides in the context of its forestry landscape and

sensitive species

Ex. 5 - Attorney Client

IAN
N
Oregon and other Pacific Northwest &states have recognized the need to go beyond the national '\ LT
. \ . il
FIFRA label requirements to protect water quality ]and designated uses, agquatie-speeies, \ C°'F"“e']‘)t [Agﬁ]- Slfe revisions t"l“"thef
: . N v | sections above that make a more explicit
including salmon, in their Sstate."*- Oregon has 60-foot spray buffers for non-biological ' | supported finding that add MMs are ne¢_ [20]
insecticides and fungicides on non—tﬁslﬂ bearing streams (OAR 629-620-400(7)) and 60-foot \ {C « Dwaa] ]
.. . 3 . N ommen :
spray buffers for herbicides on wetlands, fish-bearing and drinking water streams (OAT 629- [ 4
. g . . ~ ) A
620-400(4)). Other Pacific Northwest states have established more stringent forestry spray buffer '
. ~ o . “ . A
1‘@(][U]l"f;“lﬂf;“]’]l'l“ for herbicides along non-fish bearing streams. For exaim»le Compared-to A
neighboring-coastal-states-and-jurisdietions—{Oregon-has-the-smallest-forestry-specific-water & Ex. 5 - Attorney Client
il
\\ .
. . , . \ . Y
‘ T Pent-lreand-d- o bben-2000- Lo i etipeial-Fes 4 & o 4 i o 8 VA
2ocricides- v 3 21 ~Fechnical-Fe Fo-Mdareh-2000- 4 Comment L47'S th tat d h
B Peterson E. EPA. 2011. Memo to Scott Downey, EPA and David Powers, EPA RE: Comparative Characterization of Pacific Northwest \ buffe [ ]; o the S_;eﬁ t(r)es ane
Forestry Requirements for Aerial Application of Pesticides. August 30,2011. | buller requirements on non-isn streams tor
‘\ other insecticides and fungicides?? Buf [22]

[ comment [Aca8]: Correct.
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reseuree-buffers-for-herbicides-en-non-fish harimg steeams-Efor smaller non-fish bearing

streams, Washmoton maintains a 50-foot riparian and spray buffer (WAC-222-38-040). Idaho N
has riparian and spray buffers for non-fish bearing streams of 100 feet (IAR 20-02-01). N
California sets riparian buffers for non-fish bearing streams after consulting with the local L
forester, which implicitly restrict the aerial application of herbicides near the streanﬂ. R

Though Oregon has neither spray nor riparian harvest buffers for herbicides that are aerially .
applied on non-fish bearing streams, the QDA Pesticide Division they-requires applicators to \
attend trammos and obtain licenses prior to spraying estlcldes {fhe-mﬁu-iﬁel&d» g revie ]

ODF requires pesticide applicators to complete a Notification of Operationnetification-form at "
least 135 days before applying on forest lands'* and to maintain a daily chemical application .
form"ieation. On the form, the applicators must list which pestlcndes may be applied the stream
segments on which these pesticides s appli app
month period. However, the notification form does not specify when application will occur \
within a 1-2 week period, and post-application which pesticides were applied and how much.

The form also reminds ﬁhe applicator of the required spray buffers for ﬁlsh bearing and drinking ‘\\\
water streams, but does not specity protections for —Heweves bl does netnon-fish bearing o
streams provide-any-re fotherr voluntary best practices included in the [insert proper I
name of state omdance dlscussed below] that should be fo llowed

3
&
a\Aater Oaalits

L A3 oty

b=

ation Record Form ” Revised September 2013, .
alApplicationForm Final pdf X

ED_454-000303814

Y
Y ‘\[ Comment [AC61]: See comment above.

| Comment [AC64]: Assuming this is in

- /[ Formatted: Font: Times New Roman, 8 pt

N Formatted: Font: Times New Roman, 8 pt

N

f Formatted
\

Ex. 5 - Attorney Client

Comment [AC50]: See changes to sections
above that rely on 6217(b)(1)(B) for our reason
for requiring add MMs.

Comment [AC51]: I’'m wondering if we
should avoid making this explicit statement but
just say that other states have these buffers.
Anyone that’s worth their salt can draw the
conclusion that OR’s are much weaker/non-
existent. But this way, we avoid rubbing OR’s
nose in it in a public forum. We can make this
direct connections in our follow up con{ _ [23)

Comment [AC52]: We need a citation for
| this. .. [24]

Comment [AC53]: Do they also review
recommended BMPs or just what is req| __ [25]

Comment [AC54]: We need to cite this and l

: refer to it by its formal name.

Comment [AC55]: This is out of place here.
Last sentence is incomplete.

{ Formatted ... [26]

. [27]

.. [28]

( Formatted

Comment [AC56]: If [ recall, the blank form
| does’t provide this reminder but the O 9]

Comment [L57]: Above para says nonfish as
: well

\[ Comment [AC58]: Or the ODF response? J

Comment [AC59]: I assume this is true but
confirm. Does it reference the guidance| 1301

Ex. 5 - Attorney Client

R it

Comment [AC62]: This is out of place here.
| Weve already stated they need better | [37]

Ex. 5 - Attorney Client

legislation? Then we should provide citation?

Formatted: Font: Times New Roman, 8 pt

f Formatted: Font: Times New Roman, 8 pt
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| Comment [AC65]: If I recall, the blank form
does’t provide this reminder but the ODF State
N Foresterse response to teh form? If so, may be
good to clarify.

N Comment [L66]: Above para says nonfish as
NN well

v ', | Comment [AC68]: I assume this is truc but
Lo confirm. Does it reference the guidance
\ . anywhere on BMPs to follow?

P Comment [AC69]: ODF responsibility is to
\ ensure STATE requirements are being met.

.+ | WhileI see the value in also reminding them

. | of FIFRA, that is a fed requirement and not

v | ODF's concern so I don't think we should be

calling that out in this way.

Comment [AC70]: I’ve said this before but
‘ someone in one of our earlier calls about this
noted that listing a lot of potential pesticides
was a common practices for all states.
Therefore we should not call this out as
something that OR needs to change or we

{r1 24 fhﬂ 2 ﬂ Lok «»1» frsetliese.. M

\ 1
. e ; i
AL rﬂ 2 ok .umm seie s -2 00 1 o, e .
RGP R aeAt-GHePs-to- P ther-Aaaress-Pesierae vt er ik T t

Pttty Hafrehes

dw%pmwwwater Quahty Pest1c1de anaoement Plan, \

, | +| would be holding them to a higher standard
onide-State-wide-and-watershed-lovel actions-to-protect-surface-and-sroundwaterfron b\ \| than other states.
r-guide-State-vide-and-watersh wons-to-protect-surface-and-groundwatesfrom I
potentich-impacts-of pesticides—neluding herbieides-The-plan: ’ppl wed-byv-ERA-Region-H0-in { ! | Comment [AC71]: Do they also review
i

1 | recommended BMPs or just what is required?
‘1‘ If they are just going over requirements,

| ‘\ discussing the training provides no value to
P-cONCerns \‘\ 1| this rationale since we’ve already established

: that the requirements are not sufficient.
“\ 1| Therefore, the discussion of the training would
need to be removed.

: \ || Comment [AC72]: We need to cite this and
o-Steswardship-Partrership-(PSPy Pprogram and 1 M refer to it by i
y its formal name.
Pesnmde Analvt ic al and Resmnsc Qcmet ( PARL) %%he—pﬁmary—meeh&m@ﬂﬁe{-&é ‘[C + IN73T: Not 2 seat J
v ommen : Notasentence. ..

3
1

Comment [L74]: Dropped sentence J

i

Comment [AC75]: This is out of place here.
Last sentence is incomplete.

NOAA and EPA acknowledge the prooress Oregon has made in 1ts estabhshment of'a multi-
agency management tean-developme - ieide eraent-Plan-and
mnplementation-of-its-PSP-Pprogram: 1o assess and manage pcsnmde water quality issues.
However, as these efforts apply to the aerial application of herbicides in the coastal nonpoint
management area, the federal agencies note that water quality monitoring data on pesticides is
still limited in the State, and that Oregon has only established eight PSP monitoring areas in
seven watersheds, none of which are within the coastal nonpoint management area. While
NOAA and EPA recognize that the PSP program targets the most problematic or potentially
problematic watersheds, and Oregon received recent funding to expand into two new watersheds
the agencies believe that if monitoring data are to drive adaptive management, the State should

ED_454-000303814 EPA-6822_008990
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develop and maintain more robust and targeted studies of the effectiveness of its pesticide
monitoring and best management practices within the coastal nonpoint management area. -While
not-required-as-part-of-the-management-measures-+ ] he federal agencies encourage the State to
demgn its monitoring program in consultation With EPA and NMFS-se-that-it generates Farbar-thet
are-slse-psefnl-for- R stiesde-recisteats sk AE S biodoaieal - that-aseas

(23 A es el i u»uuui Ak L/wJU)LA RO F e PSP ety u»“ui PPk SHs e

tlh@«imﬁa@tw-e%h%%iah@%mpmwmwmr%%ﬁt@d speeies. |
Ex. 5 - Attorney Client

NOAA and EPA believe that Oregon could develop additional management measures for

forestry that will protect non-fish bearing streams during the aerial application of herbicides to
achieve water quality standards and protect designated uses through a variety of mechanisms.
Some potential approaches could mclude one or more of the following elements:

sechebitie -t prope-rork ‘ seeratraenitoring-prosram-for-horbieides-and-otherpesticides <~~~ 7| Formatted: Indent: Left: 0", Bulleted +
feptel-£6 t"ull, £ ‘L'L‘acc the-eoneerns-MAd-and-ER A raised-i-the- 1998 -conditional-approval Level: 1 + Aligned at: 0.25" + Indent at:
findings—Og mav-be-able-to-achie ceatervrotection-ofhon-fish bearine-streams 0.5
disring-the-erial applieation-of-herbiet ! ot hrreoulators-er-veluntary-approaehes—An e Ex. 5 - Att Client |

TR e ' Ex. 5 - Attorney Client |
example-ofavegulatory-appronch-would-be-fo-ane iterte Aadopt rules that would require spray g y :
buffers for the aerial application of herbicides alono non-fish bearing streams-sisnilar-te
netghbering-states. Oregon may wish to look toward spray buffer requirements neighboring
states have established for ideas.

o Adopt Anetheroption-woukd-be-to-institute-no-cut iriparian buffers for timber harvest along . - | Comment [AC78]: Would it have to be no-
non-fish bearing streams, which, by default, would also provide a buffer during the-aerial cut or could some sort of managed area also be

acceptable? [ don’t know if they also spray

"}M)EH}HHH over managed areas to keep weeds down.
Oregen-conld-also-mstitute voluntary-proararms-backed-by-entorceable-mythorities—These

e o LIPS J j o Comment [AC79]: Would be good to

luptas-etiorta-cowld-tald 2% 4 A o0 A | 2 1 file Tpfar e o -l A . P
sluntary-etforts-could-build-on-existing-prograrms--kElements-of-the-woluntarr-proaram-could .’ | include specific name of guidelines (same ones
melude-but-are-not-hmited-to-the-follovwing: /| we talked about in earlier para.)
Loed /

o [Ixpandlxisting guidelines [Pevel lop-saere-speeitic-suidelnes-for voluntary buffers or k)uﬁ“er /4 Comment [AC80]: What do you mean by

protections for the aerial apphcation of herbicides on non-fish bearing streams. 7| this? Beyond what BMPs are already in the

guidance to minimize drift, etc? If so, may be

¢ Educate and train aerial applicators of herbicides on the new guidance iand how to minimize helpful o provide an ¢.g.

| aerial drift to waterways, including -non-fish bearing streanm{ and-surrounding commmnition;

. . . v~ 77 Comment [AC81]: Based on what we say in
¢ Revise the ODF Notification of Operation. form re.quired prior to chemical applications on * | the previous para, they already provide training
| forestlands to include a check box for -aerial applicators to indicate they must adhere to + | on this or am I missing something? If so, I
FIFRA labels for all stream types, including non-fish bearing streams; ", | would not include this piece.
o Revise the ODI* MNotification of Operation form to refer applicators to the XXX guidelines Comment [AC82]: Very good and needed
for additional recormmended best practices they should follow during application. - IW need > 'r’;tl;i:?e outside the scope of this add MM
to look into this, but good suggestion. h -
. . . S C t [AC83]: I don’t this is d
o Track and evaluate the implementation of voluntary measures for the aerial application of a]?e?d?%ﬂt I[coul a1 Le Wffng I;Stﬁiy(;i;an 4
herbicides along non-fish bearing streams asd-{¢ assess the effectiveness of these practices, the guidelines to include recommended spray
and if adjustments are needed, to proteet-achieve water quality standards and protect Bl;;fer widths as well, would be extra valuable.
designated uses; Wi
-mv—i@ﬂﬁ-éiwtwt%iwﬁtﬂ%ﬂfﬁ]tiam%~memiw-1Fiiﬁ e-for R A-Tabel-requirements-retnted-to-aerinl , /| Comment [AC84]: [ would stay away from
application-of herbicidesinf o] ~ listing this one since FIFRA is in flux. - JW¥ -
spplication-ofherbicidesin-forestrys . agreed, and I think our pest program would

agree. 1also think this isn't what we actually
want from them for forestry pesticides (maybe
for ag though).
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¢ Provide better maps of non-fish bearing streams and other sensitive sites and structures to
increase awareness of these sensitive areas that need protection among the aerial
applicator community; and

| o [Encourage the use o f lploy-GPS technology, linked to maps of non-fish bearing streams, - { Comment [AC85]: The state can’t take this
to automatically shut off nozzles before crossing non-fish bearing streams. action but they can encourage applicators do

S0.

If Oregon chooses a voluntary approach, the State would also need to meet the other CZARA
requirements for using voluntary, incentive-based programs as part of the sitate’s coastal

nonpoint program. ﬁ"hls includes g descripti { bing-the process- |
mentter-track and evaluate those voluntary programs, and-track-iea a-of-the-velustar

oo
fines u)mwu\ e e - bere ey

practices-providing-a legal opinion stating it has the necessary back-up authority to require
implementation of the Voluntary measures, ami -8 de&;cm J»M(m va ﬁhe process that Mmks the

the state will use to

umatmw un.f(wwm.unt dut]hmmuw. w]h(um necessary. Hnd& 7m " ST e ] e P : - )

SO “J

.+ Ex. 5 - Attorney Client

Comment [AC87]: Revised to mirror lang. in
EP&M memo. - JW - thanks.
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Page 1: [1] Comment [AC3] Allison Castellan 12/19/2014 4:29:00 PM

The 1998 findings state that: “The rules do not contain restrictions for aerial application of herbicides,
which would appear to leave type N streams still at risk” and call out our concern about the “adequacy
of stream buffers during chemical application”.

Therefore, | recommend we make a more general statement about the intent of the add MMs
here...especially since not all of the actions we recommend at the end directly speak to “spray buffers”
but all are aimed at achieving greater protection of non-fish bearing streams.

Jw- agreed

Page 1: [2] Comment [AC4] Allison Castellan 12/19/2014 4:29:00 PM

Is this in a document or series of policy statements? I believe it is, in which case it would be good to cite for
consistency with the other items listed here.

Jw —didn’t get a chance to look at this one. I know the State has cited general BMPs in ODA then specified some in
their March 20, 2014 submittal.

Page 1: [3] Comment [AC5] Allison Castellan 12/19/2014 4:29:00 PM

I don’t believe this is a complete citation. Needs to be fleshed out.

JW — Allison, here’s a link to the document. I don 't see any publication numbers. We can also get Tetratech to do
this for references.

http:/twww.oregon. gov/ODA/shared/Documents/Publications/Pesticides PARC/PesticideManagement PlanWaterQua

lity.pdf
Page 1: [4] Comment [AC6] Allison Castellan 12/19/2014 4:29:00 PM

Does this have something to site? Even a website explaining the program would be helpful.
JW — I added a citation below for the Pesticide Stewardship Partnership.
hitp://www.deq.state.or.us/wq/pubs/factsheets/community/pesticide.pdf

They also have a website.

Page 1: [5] Comment [AC7] Allison Castellan 12/19/2014 4:29:00 PM

Can we cite anything to support this statement

JW — I could only get the abstract for this, so need to read the entire article. But even the abstract speaks to
herbicides playing a big role in forestry management.

http://www readcube.com/articles/10.2193%2F0091-
7648%282004%29032%5B1028%3ATROHFE%S5D2.0.C0O%3B27r3_referer=wol&show_checkout=1&tracking_ ac
tion=preview_click

Page 1: [6] Comment [AC8] Allison Castellan 12/28/2014 5:52:00 PM

Add a fee citations to support this statement---more recent studies that NMFS cited in BiOp? would be better than
stuff from the 70s from the (g) guidance. Use footnote style that does not include researchers in the text of the doc.
Jw - I'm working on getting citations for this sentence. I have general references, but I think recent ones would be
better. Let's also include the 1991 Norris and S.V. Gregory which is pretty recent.

Page 1: [7] Formatted Allison Castellan 12/19/2014 11:55:00 AM
Font: 12 pt, Font color: Black, Highlight

Page 1: [8] Comment [AC9] Allison Castellan 12/28/2014 5:12:00 PM
ED_454-000303814 EPA-6822_008993



Page 1: [9] Comment [AC10] Allison Castellan 12/28/2014 5:43:00 PM

Provide citation or two that specifically supports this point. The same citation could be used to support both points,
in which case, just include where C&D are listed. - jw - sounds good. Will see what citiations I get and whether
both aerial drift and runoff are in the same literature.

Page 1: [10] Formatted Wu, Jennifer 12/23/2014 11:48:00 AM
Font: Times New Roman, 8 pt, Not Superscript/ Subscript

Page 1: [11] Formatted Wu, Jennifer 12/23/2014 2:16:00 PM
Font: Times New Roman, 8 pt, Not Superscript/ Subscript

Page 1: [12] Formatted Wu, Jennifer 12/23/2014 2:23:00 PM
Font: Times New Roman, 8 pt, Italic, Not Superscript/ Subscript

Page 1: [13] Formatted Wu, Jennifer 12/23/2014 2:16:00 PM
Font: Times New Roman, 8 pt, Not Superscript/ Subscript

Page 1: [14] Formatted Wu, Jennifer 12/23/2014 2:26:00 PM
Font: Times New Roman, 8 pt, Not Superscript/ Subscript

Page 2: [15] Comment [AC15] Allison Castellan 12/19/2014 4:29:00 PM

As laid out in the statute, there are two triggers for add MMs: (1) failure to attain WQS etc. and (2) where coastal
waters are threatened by reasonably foreseeable increases in pollution loadings from new or expanding sources. The
2" trigger is why we required add MMs in this case so could strengthen our rationale by mirroring that lang. from
the statute here.

JW — great find. This aligns well with our argument.

Page 2: [16] Comment [N17] NOSTEMP 12/19/2014 4:29:00 PM
Ex. 5 - Attorney Client
Page 2: [17] Comment [AC19] Allison Castellan 12/19/2014 4:29:00 PM

Delete web address from article in footnote. Inconsistent with other citations.
JW — added a couple of examples. Thx for making refs consistent.)

Page 4: [18] Comment [AC40] Allison Castellan 12/19/2014 4:29:00 PM

This conclusory statement from Dent can’t be applied to all the studies discussed in this para. It’s placement here is
very misleading and not a statement we would want to be making since Dent only made that conclusion based on
their work. JW — I didn’t look carefully at what you deleted, but the paragraph with no markups read smoothly.

Page 4: [19] Comment [S542] Stephen Sweeney 12/19/2014 4:29:00 PM
[¢ u

1 Ex. 5 - Attorney Client

Page 4: [20] Comment [AC43] Allison Castellan 12/19/2014 4:29:00 PM

See revisions to other sections above that make a more explicit supported finding that add MMs are needed because
of the “reasonable foreseeable” threat to coastal waters, etc.
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Page 4: [21] Comment [AC46] Allison Castellan 12/19/2014 4:29:00 PM

Ex. 5 - Attorney Client

Page 4: [22] Comment [L47] Lynda 12/19/2014 4:29:00 PM

So the states does have buffer requirements on non-fish streams for other insecticides and fungicides?? But not
herbicides..?

Page 5: [23] Comment [AC51] Allison Castellan 12/19/2014 4:29:00 PM

I’'m wondering if we should avoid making this explicit statement but just say that other states have these buffers.
Anyone that’s worth their salt can draw the conclusion that OR’s are much weaker/non-existent. But this way, we
avoid rubbing OR’s nose in it in a public forum. We can make this direct connections in our follow up convos with
the state.

Page 5: [24] Comment [AC52] Allison Castellan 12/19/2014 4:29:00 PM

We need a citation for this.
JW — got this from Erik Peterson, so will look for his citation.

Page 5: [25] Comment [AC53] Allison Castellan 12/28/2014 7:20:00 PM

Do they also review recommended BMPs or just what is required? If they are just going over requirements,
discussing the training provides no value to this rationale since we’ve already established that the requirements are
not sufficient. Therefore, the discussion of the training would need to be removed. - JW - okay. will take out.

Page 5: [26] Formatted Jenny Wu 12/28/2014 7:26:00 PM
Font: 12 pt, Italic, Font color: Black

Page 5: [27] Formatted Jenny Wu 12/28/2014 7:26:00 PM
Font: 12 pt, Italic, Font color: Black

Page 5: [28] Formatted Jenny Wu 12/28/2014 7:26:00 PM
Font: 12 pt, Italic, Font color: Black

Page 5: [29] Comment [AC56] Allison Castellan 12/19/2014 4:29:00 PM

If T recall, the blank form does’t provide this reminder but the ODF State Foresterse response to teh form? If so, may
be good to clarify.

Page 5: [30] Comment [AC59] Allison Castellan 12/28/2014 7:39:00 PM

I assume this is true but confirm. Does it reference the guidance anywhere on BMPs to follow? - JW -1 can dig
deeper, but maybe this is a simpler edit. Let me know what you think.

Page 5: [31] Comment [AC62] Allison Castellan 12/28/2014 7:39:00 PM

This is out of place here. We’ve already stated they need better protections and should save discussion of
specifically what OR needs to do to the end. - JW - agreed.

Page 5: [32] Comment [N63] NOSTEMP 12/28/2014 7:40:00 PM

“Many” seems an overstatement here. - / made a bunch of edits in this section to consolidate how the state manages
other parts of its pesticide programs.
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